Western Water Legal Conflicts:

Contributions/Impacts of W190 Expert Testimony

W-190 scientists have served as expert witnesses in various legal suits addressing western water conflicts, and provided analyses of water-related policy legislation.  The following discussion highlights four examples.

Washington State Water Legislation

Dr. Ray Huffaker, Washington State University, has reviewed and analyzed agricultural water conservation legislation for the Washington State Legislature, the Governor's Office, and other Pacific Northwest public interest groups.  Analysis results have been read on the floor of the Washington State Legislature, and results have been instrumental in convincing the Governor to veto water-related legislation, specifically HB 2201 (authorizing a change in the use of water made surplus and modifying Washington State water transfer provisions).

Nebraska versus Wyoming

Dr. Raymond J. Supalla, University of Nebraska-Lincoln, served as an expert witness in Nebraska versus Wyoming, a U.S. Supreme Court case involving the interstate allocation of Platte River water.  Dr. Supalla provided estimates of the economic injury to Nebraska and the economic gain to Wyoming from Wyoming's alleged taking of North Platte River water.  Facts of the case contributed to a negotiated out-of-court settlement, with Wyoming agreeing to reduce their depletions to the river and Nebraska agreeing to drop their economic injury claims.

Kansas versus Colorado

In 1985 Kansas sued Colorado in the U.S. Supreme Court, claiming that Colorado violated the 1949 Arkansas River Compact, primarily by allowing Colorado farmers to develop hundreds of groundwater wells and thereby interfering in Kansas' rights to Arkansas River water.  The U.S. Supreme Court ruled in 1995 that Colorado had violated the compact and that it owed Kansas damages for those violations.  Dr. Grant E. Cardon, Colorado State University, has served as expert Agronomist and witness for the State of Colorado (1999 - 2002) in both the "damages" phase and the "future compliance" phase of the ongoing U.S. Supreme Court case (No. 105-Original, Kansas vs. Colorado).  Since 1995 the case has focused on two issues:  1) quantifying the amount of damages due to Kansas; and 2) determining the proper future administration of the Arkansas River.  Kansas' original claim for damages exceeded $320 million, however, the U.S. Supreme Court Special Master ruling has set the amount of the damages Colorado owes Kansas for 1950 - 1994 consistent with Colorado estimates (at $29 million in 2002 dollars).  For 1995-96, damages were set at $236,664 in 2002 dollars (post-judgement interest must still be agreed upon for these damages).

For the future compliance phase of the case, new administrative rules have been instituted for management of the Arkansas River in Colorado.  In addition, meters on Colorado wells are not required to ensure compliance with the compact.  Methods proposed for measuring water use in the future have been approved.  While this case remains ongoing, Dr. Cardon's expertise has made a significant contribution to the settlement of Kansas/Colorado water issues thus far.

Wyoming Salinity/Natural Gas Development Issues

Dr. Grant E. Cardon, Colorado State University, is presently serving as an expert Soil Scientist and witness in a Coal Bed Methane/Well Water Management case in the Wildcreek Watershed before the Wyoming State Department of Environmental Quality.  This case involves a salinity management/energy production tug-of-war in Wyoming.  With national efforts to promote natural gas production, well proliferation in Wyoming and Montana is accelerating.  Dr. Cardon's expertise contributes to salinity management assessments for several key watersheds, including monitoring salinity from coal bed wells providing gas and water discharged into surface waters.  [Dr. Cardon's expertise in salinity management will also make a significant contribution to Product 1—Soil Salinity Measurement Methods to Rapidly Monitor the Impact of Basin-Scale Water Management Decisions—for this regional research proposal.]

